
 

  

  Bramble Redux: Another Court Weighs in on the AIA A312 Payment 
Bond 45-Day Time Requirement  
  
If you are a surety professional, you no doubt remember or have heard of a Maryland court 
decision in 2005 titled National Union Fire Insurance Co. v. David A. Bramble. In that case, the 
Maryland Court of Appeals affirmed a lower court decision in which subcontractors, making 
claims against an American Institute of Architects (AIA) A312 payment bond to recover unpaid 
amounts, were entitled to judgment against the surety where the surety failed to answer the 
subcontractors  demands within the 45-day period stipulated in Paragraph 6 of the AIA bond 
form. In each situation, the surety forwarded proof of claim forms to the subcontractor, who 
subsequently completed the form and forwarded billing and other documentation to support its 
assertion. The surety then subsequently failed to respond. The Court of Appeals found 
unpersuasive the surety s argument that its failure to answer within the 45-day period should 
be treated as a denial of the entire claim. Instead, the Court of Appeals reasoned that 
Paragraph 6 functioned to facilitate timely payment of claims, that the subcontractors had 
furnished further information relating to their claims at the direction of the surety, and that 
any failure on the part of the surety to so answer that is, by delineating which parts of the 
claim are disputed and which are undisputed and the specific grounds underlying disputed 
amounts rendered the entire claim undisputed and payable.  

Now, another court, specifically the United States District Court, Middle District of Florida, 
confronted with a similar situation involving an AIA A312 payment bond form, held in October 
that the 45-day time requirement of Paragraph 6 of the A312 payment bond commences to 
run on the date when the claimant provides to the surety and to the owner a notice stating (1) 
that a claim is made under the bond and (2) the amount of the claim with substantial 
accuracy. In J.C. Gibson Plastering Co., Inc. v. XL Specialty Insurance Company, the US 
District Court, Middle District of Florida reasoned that the terms of the A312 payment bond 
form do not require receipt of  evidentiary support  for the claim by the surety in order to 
trigger the commencement of the 45-day time requirement.  

Noting the earlier Maryland decision, the US District Court explained that the Maryland court  
did not reach the issue of when precisely the [surety s] response period began  due to the 
surety s lack of any subsequent answer. The US District Court noted that, under Florida law, 
surety contracts are treated as analogous to insurance contracts and, therefore, are to be  
strictly construed against the surety.  After determining that under the facts of the case that 
the surety failed to provide an answer in conformance with the terms of the A312 bond, the 
US District Court then determined that, in the absence of any Florida case law on the subject, 
the District Court would follow the reasoning of Bramble, whereupon it deemed the surety s 



failure to answer to be a complete waiver of the surety s right to dispute the payment claim. 

This line of opinions, in which the surety is denied the ability to contest claims, shows a 
judicial cast on suretyship that, at best, can be said to be unsettling for the surety industry. As 
a result of the Bramble decision, NASBP contacted the AIA to share our concern about the 
current language in A312 payment bond form and to indicate our interest in participating in 
the revision of that form. Upon publication of this latest decision, NASBP again reiterated its 
interest in the revision of A312 to the Managing Director of the AIA Documents Program. AIA, 
however, has indicated that it will not begin the revision process for A312 until likely in the 
second half of 2008 with a publication date of a revised document sometime in 2009.  

In the meantime, surety professionals should take notice of the new ConsensusDOCS  
payment bond forms, such as ConsensusDOCS  261 or 473, which do not state specific 
procedural requirements for the surety s response. ConsensusDOCS  bond forms are available 
for viewing and for purchase online at http://www.consensusdocs.org. Samples of all 
ConsensusDOCS  bond forms also are available as PDF documents in the password-protected 
section of the NASBP web site. 

These materials are provided to NASBP members solely for educational and informational 
purposes. They are not to be considered the rendering of legal advice in specific cases or to 
create a lawyer-client relationship. Readers are responsible for obtaining legal advice from 
their own counsels, and should not act upon any information contained in these materials 
without such advice. 
  
 


